DAY 4: Ad Hoc 

President: We are fortunate to have interpretation this morning. My intention is to finish at 1pm max. There is too much at risk if we prolong discussions. I don’t see why we should spend all day on discussing where we are going. Fair enough? When we adjourned yesterday, we were at a stage where we were concerned with what to do with Item 2. The African Group asked for an adjournment to consult on this issue. I am aware that idea of profiling had come up. I hope cross regional discussions took place on this. We will start with the African Group to allow them to present their reactions. Let’s finish this work with the end in mind. People in the world face different challenges. We have different priorities. Different parts of the world face different challenges all related to human rights. There are different aspects of it to be dealt with. There is a sense that we can be dispassionate about it. The subject matters themselves are fair, diverse subject matters. We must keep that in mind. Thanks for the 2 days of flexible fantastic discussions.

Nigeria (on behalf of the African Group): We have noted the issue raised by the European Union (EU), and it makes us uncomfortable. We have found that removing the word “religious” automatically changes the mandate of this ad hoc group. It is very difficult for the African Group to change the mandate because part of the mandate says to heed the decision and construction of the 2001 Durban Conference… It is difficult for the African Group to change the word “religious,” because it is religious as linked to racism. It is Not religious in terms of defamation. This point must be clearly stated here. In conclusion, the mandate of the Human Rights Council decision makes it imperative to maintain the word “religious,” and to discuss it in the context of this issue. The African Group has shown flexibility here, because if you put the EU’s suggestion in the context of the mandate of the Human Rights Council, it does not meet requirements. The African Group has shown flexibility to discuss it. We are flexible, but we cannot change the mandate. 
Pakistan: We would also be uncomfortable with doing anything that would change the mandate of the committee. It is clear that the language of the mandate includes incitement to racist and religious hatred. At the previous session, we had proposals that have already been agreed on. Why are we backtracking?

United States: We would like to make the point that working coming up with a title to put on a program of work does not change the mandate of anything. We urge people not to think of this as a debate on the mandate of the committee. We are working on trying to organize a work plan, not change the mandate. All we are talking about at this point is how to organize our work at this stage. 

European Union: We would like to thank the African Group for trying to accommodate other groups, but obviously it wasn’t successful. As the U.S. stated, there is no point in discussing this when it was just discussed in the Human Rights Council. Right now we are not changing the mandate, nor are we about to adopt a resolution that will redefine the mandate. As the U.S. said, we are trying to select a topic with which to move forward. You will also recall that we have different interpretations of the mandate; it doesn’t focus only on the issue of incitement to hatred. We also take note on what was said about multiple discriminations. First, we may have different interpretations of “multiple discriminations” but we are not talking about this issue, we may be talking about incitement on multiple grounds, but not the issue of multiple discriminations. We tried to select a limited number of topics we could discuss that would be as consensual as possible. I have to say that clearly this topic as currently formulated is NOT within the comfort zone of a number of colleagues present today. If we can’t agree on a title, let alone the scope, then it is clear that this is not consensual enough. When the topic was first introduced, we thought we would benefit from waiting for the outcome of the series of seminars being organized by Office of the High Commissioner for Human Rights. We are not deleting this topic from the list, but next week we can discuss something that is clearly not appropriate to discuss it at this point in time. 

Nigeria: My dear friend from the U.S. said that because this topic has already been discussed in the Human Rights Council, the mandate from the committee will be resumed. I don’t want to say that is outrageous coming from him, but it is. The mandate of the ad hoc committee should wait, and we should transfer that discussion from the Human Rights Council to superimpose deliberation. It is outrageous. On the EU’s recommendation, we have some serious reservations. The recommendation does not meet the requirement of the mandate of the ad hoc committee. We have shown flexibility, what we are doing here is not trying to dictate what you should recommend, do what you want. If the EU and U.S. point out something, and the African Group has reservations, we will point it out. What’s important is that as much as possible, we do not redefine the mandate. We have been told that we are now having seminars that were not mandated on this topic. When did the committee take this initiative to have seminars? I did not know this. What is the relevance and connection? Here the African Group is making every attempt to ensure that we move forward and not be difficult like you always think. Let’s discuss profiling. At the end of day, it is up to you what you recommend to the chair. Make recommendations to the chair, and he will decide what he wants us to move forward with

Liechtenstein: I am forced to repeat that I don’t see how we can ignore what is happening outside this ad hoc committee, and I must say that as long as we haven’t mandated something that is still happening within the realm of the Human Rights Council, and it is directly relevant to such discussion, how can we say that we don’t need the outcome of that expert discussion? If we didn’t have enough to discuss, then we could spend the time knowing that later on we will have the results of those seminars. There is still enough room to find subjects to discuss next week. But with regard to other issues to be discussed, an analysis would be helpful. I still think that respective of the title we choose, the results of seminars are important. We don’t know the result, once it is there, then we can have a meaningful discussion

US: Just to clarify and take the words out of my mouth that my friend from Nigeria put there, I haven’t suggested that anything happening in other bodies changes the scope of this group. WE (the U.S.) suggested a discussion of item 2. In response to Liechtenstein’s point, we need to figure out how to organize our work. If we say that we have to discuss everything, then we end up discussing nothing. We are trying to find topics per the mandate with which we can find consensus and have a discussion. Item 2 could sweep in an ample number of things. I appreciate the African Group’s clarification that they’re not talking about defamation, but how it applies to race. We are willing to discuss anything, and we are not trying to exclude anything. We are trying to help come to a conclusion of what to discuss. The African Group shouldn’t confuse that with idea of the mandate then make it so we can’t have a fruitful discussion.

Pres: Please keep in mind the additional suggestion on profiling that Nigeria said to make sure the discussion takes that into account. If there’s discomfort with Item 2 as it stands, is there the possibility of dealing with profiling only?

Cuba: We have followed the discussion closely. It seems to us that in general it is an outcome that is excellent for all. It seems that more or less, the delegations don’t have any major areas of disagreement and dissatisfaction. When we listened to the various difficulties being raised, particularly by the US and EU on the matter of incitement, we agree with Nigeria: this is in contradiction with the mandate that was clearly established. We believe that the proposal that Nigeria had regarding the alternative of how to resolve the situation we are facing, is one delegations need to look into. If we’re to be fair in negotiations, then if Item 2 is so hard to accept, it seems that profiling could be one alternative. We take note of what the EU said, and call on delegations to consider the alternatives put forward. We need to eliminate incitement to religious hatred. Given the mandate setting up this committee, we call on the US and EU to consider the alternative put forward by Nigeria. 
Pres: To give you a sense, because we have not been mathematical about decision making over the past 3 days, there’s a difference between being unanimous and finding a balance. We need a fair measure of support for topics to move forward. As I stand here, there’s disagreement, so are there any groups that haven’t expressed their views yet? I want to get sense of where we stand on the matter. 

EU: On the issue of profiling we are trying to be flexible. However it is difficult because we discussed it then we put aside, and now we are coming back to it. I want to repeat what I said when we initially discussed the merit of this topic. If we are going to look at profiling, then we need to look at various possible grounds of profiling. We already have legislation in place to look at prohibition in the processing of data, political opinions, religious beliefs, UN membership, health/sex life. If we consider all of these grounds, then the EU is ok with it. But are there other groups prepared to look within this context?
Pres: Racial, ethnic and religious profiling, are you suggesting others?

EU: Racial/ethinc origin. Polticial opinions. Religion goes with belief. Religion or belief. Trade union membership. Data concerning health/sex life. 

Nigeria: We are talking about a title for the mandate. We have not started in with the substance. Anybody can bring anything in substance. Durban. Does it fit into the mandate/jurisdiction of Durban? We would like to discuss all of those things, but do they fit in with Durban? For us, we define the mandate exactly as it came out of Durban. That’s all. EU has not rejected it, which is wonderful as our dear EU colleague and friend is fine. 

EU: We have just consulted, and I take on board what Nigeria said earlier on. We really are trying our best to be as flexible as possible to move this process forward. I hope that will be acceptable to the African Group, but our concern is either limit the scope of our discussion, or broaden it. With the mandate of multiple discrimination, we propose: Advocacy and Incitement on Multiple Grounds as the new title. It is very general, but that is also one way of moving the process forward.
Pres: Thanks EU

Nigeria: Thanks EU for being so wonderful and conciliatory. The only thing about that is that it is not in Durban. I have no problem with that. Absolutely not, but it is not in Durban. They repeated word for word what they want to contain in the discussion but the actual problem is trying to change the mandate. The US said they don’t want to do that. We have to do what Durban tells us. We have a clear mandate to deal with.
South Africa: It is important to highlight in our national capacity that the issue of sexual orientation has been brought to this discussion, something which was clearly rejected in Durban on Page 10 of the Durban Declaration and Program of Action. Consequently, we do not agree to renegotiate the Durban Declaration and Program of Action. We must make sure there is no misunderstanding. If any process that seeks to undermine those outcomes arises, we would reject those.

EU: I have to disagree with the reading of the Durban Declaration and Program of Action as given by Nigeria. To quote from the Program of Action starting with Paragraph 18 which is not on profiling but referring to discrimination suffered by indigenous women and girls on multiple grounds. Also paragraph 72 specifically refers to racial profiling and police and law enforcement officers relying to any degree on race. To us it’s clear that Durban recognizes multiple grounds of discrimination and issue of profiling. Have we exhausted our creativity? We have tried very hard to accommodate everybody and are coming to realise that this is not a consensual topic. 

Zimbabwe: Thanks to the EU for the element of multiple discrimination. This issue is not part and parcel of the Durban Declaration and Program of Action. The human rights issues have no comfort/discomfort zones. What we need to do is come up with topics to hand over to the chair. Mr. Facilitator, is it that human rights issues now need special dispensation to be carried forward for discussion. What is really wrong with topic #2? My conclusion is that this seems to be beyond a certain line. If we have no answer, we make proposal we made yesterday, if this is acceptable to all, can we follow what we have here?
Nigeria: Mr Chair, one thing I like about my friend from the EU is that she is frank. She said Paragraph 18 is not about profiling. She is absolutely correct. To show you our flexibility, let’s take par 72. Let’s take it. Paragraph 72: let me make something very clear, if you look at paragraph 72, it’s just a decision, not a team. What’s importantt here is the identification of key elements. They didn’t just say multiple discriminations, they defined 6. What this is really emphasizing is that you can’t use the word “multiple” to form a team. If you say that you want to talk about racial, colour, dissent, ethnic, national profiling, that’s the key thing contained here. 
African Union: We wanted to make the same proposal as Nigeria just made. The question of sexual orientation has always been controversial and has never enjoyed agreement. To continue with the ad hoc committee’s work, we must proceed in more systematic way. Sexual orientation at every time has always been mentioned and resulted in a compromise at the end, which consequently puts the issue aside, because it is controversial.

EU: At no point did I ever refer to sexual orientation. When we talked about profiling, I did refer to the main possible grounds covered by European legislation, but at no point did I refer to sexual orientation. This is the advantage of referring to various grounds for incitement. I did NOT refer to sexual orientation. Thanks to Nigeria, he finds it easier to stay with what is listed in Paragraph 72, and  that might be a very good way of moving forward. The difficulty that we are facing is that I’m lost. Are we talking about incitement, which includes concept of profiling, or are we talking only about profiling? We need to focus the debate so we know what we are talking about.

Nigeria: To clarify, in Item 2 on the advocacy of incitement, they wanted to change title and we agreed. They said they were uncomfortable with the word “religious.” Now I said, if this gives us difficulties, let’s deal with profiling. The EU made a proposal, and I said: remember that it must be put in the context of the mandate. If they noticed what I said from the beginning, all proposals must meet the demands of the mandate. 

Algeria: We think we have a case of 2 parameters: The Durban Declaration and Program of Action, and the mandate. 

US: We had the same question as the EU, what are we talking about. Assuming it is still Item 2, in the discussion there’s actually violent agreement, Nigeria made it clear that this is not an effort to re-litigate the defamation issue, and the EU said it is not trying to introduce sexual orientation. The issue is how to put these common sentiments on paper. As Nigeria said, sometimes race, ethnicity and religion get tied up together. Can someone express this? People are getting suspicious of each others’ intentions, but that is not actually what is going. Hopefully we can find some words and have intelligent discussion on something everybody seems to want to discuss.

Liechtenstein: Having listened to the discussion so far, we are trying to be as constructive as possible to move forward. We are of the view that when it comes to the work being done, we think that the issue of profiling has not had same attention with regard to work being done by the Human Rights Council. With that in mind, we think that as far as a basis of discussion, profiling could be an issue. The question then is, how to find a title. Outside Durban conference, we think we should take the title of the whole conference. This would avoid taking certain parts out of the program. We have to look at the whole outcome of the conference. By taking such a title, we make it clear that profiling as such is a tactic used by police. The proposed title: Profiling Based on Racism, Racial Discrimination, Xenophobia and Related Intolerance

EU: This appears to be ok. It is an easy way of avoiding some of the discussions. But it still leaves the question of how to approach this next week. But next week is next week.

Egypt: Where does the problem lie? God forbid we say any of our partners are being obstructionist. They have made no attempt to reach consensus, and instead have attempted to put up obstruction blocks. We have listened to everyone saying they want to change the language, but there have been no arguments of WHY. As the coordinator explained, we have been flexible to work on the language, but now there is a big dilution of the original topic. Quick response to Liechtenstein: How can profiling be based on racism and xenophobia? We believe that how the your proposal has been phrased cannot really capture the objective.

Pakistan: We would just like to add to what’s been said by Nigeria and Egypt. Whether it is item 2 or 4, this is an essential part of the ad hoc committee, and we want to see the retention of profiling. It is an essential part of the mandate. We are not here for the business of changing the mandate. 
US: We are still confused about what we are discussing. The other day we had a discussion, and there was no enthusiasm about doing just Item 4. Profiling is a very narrow topic. Consequently, we are not in favour of Item 4 as a priority topic. But we are happy to discuss it in the context of Item 2. To reassure colleagues, we are not trying to change or exclude instances where religion and race go together. We wish we could find a way to discuss a whole set of issues of advocacy which seems to be the core of the work of the group. But, as usual, we are getting hung up on individual words and phrases. 

Nigeria: Just to provide some food for thought: every one of the proposals we have heard was discussed in the last session with no objections. When we accept proposals, afterthought always takes place. We are beginning to see that whenever the African Group says ok, then we want amendments and new titles, which can totally change the scope of this working group.

Liechtenstein: To quickly respond to Egypt: our approach is a victim-centred approach. victims who are being stopped by  the police feel this profiling is racism. We want to address this behaviour by police. By using this title, it would clearly cover the mandate of this working group. 

Pres: 1. The issue of methodology was raised. I have said no, that’s not within our mandate. 2. Whatever is proposed to the chair after this, is in no order of priority. The Chair didn’t ask us to choose topics and prioritize them. Given that the task was to discuss topics and give them to chair. 3. On your behalf, I haven’t been using mathematical tools to decide how we decide on topics. I can see positivity. We are closing gaps. I have been told we have been stuck for some years. We need to get this process going again. Take a minimalist approach to get process going again. This may disappoint some because you will see me leaving issues on table. What I’m taking to the chair on your behalf are only 2 issues. xenophobia,  and the item on mechanisms. If these two topics allow us to rebuild bridges, let’s try that. In agreement that you were not asked to come up with topics that close possibility of new topics. 2 topics, and there are 5 others on the table. It is up to the chair to decide what he does with them. I realize I’m leaving things on table but it is necessary to do that to step away from the precipice. Xenophobia is serious stuff. It is a theme issue. The other is a methodology issue. 
Nigeria: We are in agreement on xenophobia. No comment on item 6. 

EU: Thanks for your work. I understand Nigeria not happy. My impression is there’s not total consensus and great enthusiasm, but those are the topics with the widest possible comfort zone, but it looks like we are back to square one. 

Egypt: Item 2 has a wide area of comfort zone. It is very palatable to those present in this room.

